Independent Contractor Guide
Overview
Perhaps the most basic question about the employment relationship is whether a worker is, in fact, an employee or an independent contractor. As with so many employment law issues, the answer is, “It depends.” In this case, it depends in particular on who is asking: the U.S. Internal Revenue Service (IRS), the U.S. Department of Labor (DOL), a workers’ compensation hearing officer and so on. Even courts have admitted that the distinction is not always clear.
There is no all inclusive test to determine when a worker should be classified as an employee rather than an independent contractor. However, there are factors that all regulatory authorities consider that can be used by organizations as a guide to make the necessary case-by-case decision to hire a contractor or employee.     
Classification of employees is subject to increased scrutiny by regulators because of abuses that occur when employers misclassify employees to avoid payroll taxes, and other related costs.  Organizations face significant risks when they improperly classify a worker as an independent contractor when, under all the circumstances, that worker should be treated as an employee.  The responsibility for classifying a worker correctly falls squarely on the employer.
While care needs to be taken in deciding to hire an independent contractor, there are many good reasons for doing so.  Once the decision has been made to meet a staffing need through independent contractors, organizations can take a number of practical steps to manage independent them effectively.
The Staffing Decision: Employees or Independent Contractors?
In all cases, the staffing decision should start with a job description, sometimes called “Scope of Work”.
In general, engaging a regular employee when an independent contract might have been a better staffing solution poses fewer risks. However, if the organization does hire a regular employee for a specific project, knowing additional work will not likely be available, the best practice is to inform the individual in writing that employment is for a limited duration. 
Accordingly, an employer should consider a variety of factors—none of them in isolation—in deciding whether to meet a staffing need by means of independent contractors versus employees. Weighing the requirements of the job description in combination with other factors will enable the employer to judge whether an independent contractor will both meet the employer’s staffing needs and withstand legal scrutiny.  The most important factors to be considered are:
Duration:  If the staffing need relates to a specific project with no likelihood of continued employment, using an independent contractor as project manager would avoid the problem of having to lay off an employee when the project is done. Such a case would weigh in favor of independent contractor status.  Every independent contractor agreement should have a specific beginning and end date.
Exclusivity:  If the organization needs the worker’s full-time efforts over an extended or indefinite period, the situation would likely call for a traditional employee. Regulatory authorities will tend to view long-term independent contractors who have only one client as suspiciously similar to employees. If the organization needs the worker only part time, does not object to the individual having other clients or will be satisfied as long as the worker meets set deadlines, then the organization is on relatively solid footing in engaging an independent contractor.
Control:  If the employer will prescribe the manner in which the work is performed, that weighs toward employee status. Hiring an employee would be the safer course of action. If the organization is concerned only about the final product and does not need to dictate how, when, or where the work gets done an independent contractor may be the preferred approach.
Independent judgment:  If the relevant job requires exercise of independent judgment, engaging an independent contractor may be a sound choice. An organization might choose to use an outside contractor to manage a specific complex project such as implementing a computer system, facilitating t a building move, or conducting a large scale fund-raising project.
Specialized knowledge, training or experience:  Organizations routinely engage professionals such as lawyers, accountants and human resources professionals as independent contractors. Information technology professionals also commonly serve on that basis, as do musicians in certain circumstances.   
Other situations requiring an independent contractor’s specialized knowledge, training or experience might include:
· Developing a Smart Phone App and marketing plan for the organization. 
· Overall coordination of logistics and the program for a large event.
Stewardship of confidential matter:  It may seem inappropriate and risky for employers to entrust independent contractors with confidential information. Nevertheless, an argument can be made that some types of sensitive information are more safely lodged outside the organization than inside, where leaks and gossip predictably occur. 
Importance of marketing:  Real estate agents, mortgage brokers, stock brokers and financial planners are often compensated on a commission basis that depends largely on their ability to bring in new business. A commission-based compensation arrangement makes meeting a staffing need through independent contractors particularly appropriate. This is especially true if the contractor’s clients are deemed to be property of the contractor and not of the hiring organization.
Independent contractors are in business for themselves and should be actively engaged in offering their services for hire.  Web site marketing and other forms of advertising are considered by regulatory authorities in their determination of the contractor’s opportunity for profit and loss.  
Exigent circumstances:   An urgent need may warrant engaging an independent contractor to perform work that a regular employee normally does. Meeting needs created when a worker goes on extended leave, for example, would weigh in favor of hiring an independent contractor even if the work required extensive controls over the worker’s efforts and output. Generally, an organization can find a suitable independent contractor faster than it can find a suitable employee. (An organization may well want to pursue both avenues simultaneously, bringing in an independent contractor to deal with exigent circumstances, but taking its time to select a regular employee to assume the duties long term.)
Business essentials:  Regulatory authorities will expect that truly independent contractors do not need organizations to provide them with an office, equipment or other basic necessities of doing business.
Business expenses are generally the contractor’s responsibility.  If expenses are paid by the organization, the contract should specially state the conditions and limits of reimbursement.
Employees doing the same job:  This is a big red flag for regulators. It is very risky for an organization to have two classes of workers—independent contractors and employees—performing the same job. If challenged, the employer will be expected to offer a clear and convincing rationale that does not involve avoiding legal obligations.
Industry standard:  The legality of a worker’s classification as an independent contractor often boils down to the issue of reasonableness. One important factor considered is relationship between the organization and contractor.  There should be a clear distinction between employees and contractors.  The concept of “common law employee” dictates that if you present the contractor as your employee…he or she is for all practical purposes, your employee.
Legal Ramifications of Misclassification:  Classifying a worker as an independent contractor should always be an informed and bona fide business decision, not a subterfuge to avoid the employer’s obligations to employees. Independent contractor arrangements have drawn increasing scrutiny and significance with the proliferation of workplace laws covering employees and the growth of the contingent workforce. Misclassification of an individual as an independent contractor can give rise to a variety of liabilities; liability and employee practice insurance, Worker’s Compensation; unemployment eligibility, and employment taxes.
There are several reasons a contractor may want to assert their status as employee when he or she is faced with unforeseen circumstances such as tax liability or injury.  The organization has responsibility for employee related costs but since the contractor is not an employee, the organization has no responsibility, unless the contractor is deemed to be a misclassified employee  
Tax consequences:  Employers are required to withhold income taxes on the basis of information employees provide on IRS Form W-4. If an employer fails to withhold income taxes on behalf of a worker improperly classified as an independent contractor, and the individual has failed to pay the taxes, the employer may be liable for federal or state taxes that were required to be withheld but were not.
Independent Contractor:  Hiring Checklist 
The following are merely recommended guidelines. Each organization should look at its organizational needs and amend the following according to the organizations requirements. 
· Use the Centers for Spiritual Living Independent Contractor Agreement approved by the Legal Committee and available on the csl.org Internal Website under the Business Administration tab, Human Resources category.  This document records all of the information required for hiring an independent contractor:
· All business-related information on the independent contractors business, i.e., business name, type of business, address, phone/e-mail/fax information, and business license, if appropriate. 
· IRS-assigned Employer Identification Number (EIN) or social security number.
· Scope of Work statement that describes the work to be performed, milestones to be achieved, start and end date.
· Determine who should sign the contract; concurring that the employee classification is correct, nature and scope of work, and terms meet the requirements for a contractor.
· Have the organizations confidentiality or proprietary information agreement signed by the contractor.
· Provide the contractor with copies of all policies and procedures the organization expects the independent contractor to adhere to during the assignment. Have the contractor acknowledge receipt and understanding of policies, where necessary.
· Copy of invoicing requirements procedures and payment dates.
· If work is to be performed on the organizations premises:
· Have the contractor complete an emergency notification contact form; retain in the HR department.
· Assign parking and inform about parking rules, if appropriate.
· Provide logins/access codes to business systems/IT systems/telephone systems and security identification/badges, as needed.
